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3TIW@ (~) &RT 1:fTffif
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/A'bad North/Div-Vll/ST/DC/111/2021-22
~: 07.02.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VII,
Ahmedabad-North

374lauf at Tr vi urar Name & Address

1. Appellant

M/s Krishna Buildcon.
F P 54, Krishna Heights, Opp. Ganesh Gineses
Off. S.G. Highway, Jagatpur, Ahmedabad - 380051

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ a±fr s 3r@a merarias rra awar ? it as za art ufa qenferf
fa sag mg em 3#f@art al ar8a ur g+err me Igd vaar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'l1ffif 'fficlffi cpl~lffUT~
Revision application to Government of India :

(4) 4hu Ila zycn 3rf@fu, 1994 4t err 3r ft aarg n ii a ii gala
l':Tffi cpl" q-earl a gem uga sirvfa yr)rut 3rlaa a7fh Rra, a war, fr
+iacu, la Rm, q)ft +if5ra, flra zyr +a, ira rf, { fcR : 110001 cpl" c#i" fl
afeg I
(i) A revision application lies to the Under SeQretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New. Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ -r-m;r c#i" gtf a mu ii sra ft grR arr fa#t srusr zu 3r1gr _-q
a fa=qt averta quern ii tauma g mf ii, za fa4l aruerr zq Tuerark&
cJ6 fcRTl cbl'1\'.Sl l"1 Tf m fa0fl aruera ii st ma #4fan ahri g{ &ll

" i' In case of any loss of goods where the loss occur in transit from a factory to a
use or· to another factory or from one warehouse to another during the course of
sing of the goods in a warehouse or in storage,.whether in a factory or in a warehouse.
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and a are fa#t zrz, u q2 ii faffaa T-fR1° tJ,[ <Tl la a faffur suit zrcana n u
ureayaRaz ami i itra ag fa#l ug a qr fuff et

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in tlie manufacture of the goods
which are exported to any country or territory outside India.

zuf zyc nr :r@R fclrQ' f<l.,ra are (ura ar per al) f.mfu fcITT:rT 7f<IT T-fR1' "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. .
3if snaa #l surer zyc yra a fg uit spl fez nrr a8l r{ & it ta arr uit za
arr vi fru a ya1fa 3rg, r4ha arr qrR cIT WT<! tr'<' <IT <IIG Tl fcrrn ~ (.=i.2) 1998
Irr 109 rr fgar Rh; mg sh •

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·

(1) tu sar zyers (r@) Pura6al, zoo1 a fzm 9 # siafa faff&e qqa ism gg--s i at
4Raai ii, )fa arr?r qR arr )fa Raif ft ml #fa per-3rr vi or@ha arr?zr at
at-at Raj arr fr 3)a fan ulat afeg1 Ur rr arr g. ml gruff a sinfa err
36-z ifeiffa qrar a qd # er elm--6 rear$htf 9 it3Rey

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is commynicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major ·
Head of Account. ·

(2) Rfa 3raga rr ui ic+a a5 i:rJ, erg qt n Uva an gt it q) 2oo/- i:mJ 'T@R
al ul; it uif icaa am i:[cn BRlT ~~ "ITT GT 1000/- · ·lPI 1:ffiJ 'T@R ~ "GfW I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and- Rs.1,000/- where the amount
involved is more than Rupees One Lac.

v#mt yea, hlusari zyca gi hara 3r@tr mrn@rawr 1f 3rflc-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) fr arr yea 31f@~m, 1944 err 35--at/36-z 3iafa---

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(en) ~fum -qft-~ 2 (1) a ii al 31IR 3rcarar clfr 3l"ll@, ar9cit a mm i v4 zrca,
a4ha snr ye vi hara rfi#1 znrnf@raw1 (Ree) #t uf?a &tar 9)f8at,
3Jt;llc(l•llc( r.i 2nd-i:r@T, csl§J-Jlct1 'J.fcR ,'3RRcll ,PR~1di5l-jc';Jisllc'; -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of:
Rs.1,000/-, Rs.5,0001- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) l[~ ~ 31ml T-f cnt ~ 3lf"~T <ITT W!rffi ta ? at r@a pa sitar cfi fu(! -qfm <ITT :!1@R
rjaa in fur um arR; <a z a ea g; a9 f fuxm" 1:fiifr ffl ~ ffl cfi fu(!
qentRerR 37fl#hr Irnf@rut qt va 3rft zurkt al at ya 3)a fhu unrar &t
In ca·se of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one·
appeal to the Appellant Tribunal or the one application to the ·Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each .

. (4) ur1raz gen 37f@1Rm; 1970 zrnt igi)fer 6t~-1 cfi 3"f\'I<@ f;Jmfur ~ ~ Bcffi
37aa a 3nar zenfenR fRfu qf@rant a-arr ii r@ta # vs f u 6.a.so ha
<ITT rli Ill IC'!a yca f@a mm 3lit a1Ry
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975,as amended.

(5) sa si fflfmr WfC1l <ITT ~ ffl cf@ [zmii al it fl en 3naff fut urat & sit
8 yen, aft; Gara zycs vi hara 3rflfku nrznf@rawr (arfffafe) fr1, 1982 ii
ff8a at
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

-o

(7) #r zyc, a{t surd zyca vi hara an9Rn nnf@raw (Rrec), # uf arftcl a
"f.fr@". ii rmfa:T iWT (Demand) ~ ~ (Penalty) <ITT 10% "¥s aar 4faf ?1re«if@,
3f@rearqfom 1oaluu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~ 3fRmll cITT"W '3fcll"fu, ,mimrm 11rmfa:Tcrft"lWT 11(Duty Demanded)-
(i) Section) is uphaafuffart;
(ii) fui:rr ·1aaaz }fezatfr,
(iii) az2fez fuifaPuaas 2uzfI.
qqasa «if@a3rfha irsqa srar# gerar i, srft' a1faa ahhf 'l& '<IBGfrfi
fur+rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty ·
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pr~-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) .
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit RuLes. _

gr3nark# #R rfter qTf@rwravarssfyen srrar yeasur au fqa@agtat arrf Tu yen
_,._ -a."t'<l.Qo_ ~~,&:-9 10% 'ljl@"RlR '3fR uf"ITT"Wc@"~-~'trrtf<ifaus?10parual as4a

CE»re, .
s s 's)!:/' &.;. (\,'! In view of above, an appeal against this order shall lie before the_ Tri_bunal on

~ ~ ..U.i':.ii _ a , ent of 10% of the duty demanded where duty or duty and penalty are m d1;3p4te, or
\; ~ · J ty, where penalty alone is in dispute."
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ORDER - IN - APPEAL

The present appeal has been filed by M/s. Krishna Buildcon, 1213, Pehel
Lakeview, Near Vaishnodevi Circle, S.P.Ring Road, Ahmedabad-382470 (hereinafter
referred to as "the appellant") against Order-in-Original No. CGST/A'bad North/Div
VII/ST/DC/111/2021-22 dated 07.02.2022 (hereinafter referred to as "the impugned
order") passed by the Deputy Commissioner, Central GST and Central Excise, Division
VII, Ahmedabad North (hereinafter referred to as the· "adjudicating authority"). The
appellant is engaged in providing services of Construction Services and was holding
Service Tax Registration Number AALFK744GSD001.

2. During the course of audit, it was observed that the appellant were engaged in
the activity of construction services of residential / commercial units and were availing
cenvat credit of service tax paid on the input services received for above construction
activities. At the time of obtaining B.U. permission on 26.05.2016, certain residential
units remained unsold. It appeared that sale of such units after receipt of B.U.
permission did not attract service tax and were considered as exempted service under
Rule 2(e)(2) of the CCR, 2002. Hence, the proportionate cenvat credit of input services
amounting to Rs.5,58,639/- utilized on such flats in which no service element is involved
shall not be admissible after 01.04.2016. The appellant were, therefore, liable to reverse
the Cenvat credit availed on such exempted services in terms of Explanation-3 inserted
to Rule 6(1) of the CCR.

2.1 A Show Cause Notice (SCN) No.CTA/04-384/CIR-VII/AP-46/2019-20 dated
18.02.2021, was issued proposing recovery of wrongly taken Cenvat credit amount of
Rs.5,58,639/- alongwith interest and penalty. The said SCN was adjudicated vide
impugned order wherein the demand was confirmed alongwith interest and penalty.

3. Being aggrieved with the impugned order passed-by the adjudicating authority,
the appellant has preferred appeal alongwith the application seeking condonation of
delay.

4. Personal hearing in the matter was granted on 26.07.2022 in virtual r'node. Shri
Hem Chhajed, Chartered Accountant, appeared and represented the case on behalf of
the appellant. He stated that the order was served on their site, where the construction
was already completed. He, therefore, requested to condone the delay.

5. On going through the appeal memorandum, it is noticed that the impugned
order was issued on 07.02.2022 and the same was received by the appellant on
15.03.2022. The present appeal, in terms of Section 85 of the Finance Act, 1994, was
filed on 25.05.2022. Thereafter, the appellant on 28.07.2022 filed the submissions
seeking condonation of delay on the grounds that the impugned order was sent on
their old address and was received by the society office of the scheme constructed by
the appellant hence they could not file the appeal in time. They also relied on judgments
passed by Hon'ble Apex. Court in the case of Collector, Land Acquisition Anantnag &
Another V/s Mst. Katiji & Others-reported at 1987 (28) ELT 185 (SC) and in the case of N.
Balakrishnan V/s M. Krishnamurthy- 2008 (228) E.L.T. 162 (S.C.)

6. Before going into the merits of the case, I will first deal with the Miscellaneous
filed by the appellant seeking condonation of delay in filing the present
y claim the delay was on the grounds that the order was delivered to their
tered address, which is society office of a project constructed by them. As

4 .
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F.No.GAPPL/COM/STP/1265/2022-Appeal

this office was closed down, the order was effectively handed· over to them on
· 31.03.2020, hence the delay.

6.1 Section 85 of the Finance Act, 1994, provides that the appeal should be filed
within a period of 2 months from the date of receipt of the decision or order passed by
the adjudicating authority. Under the proviso appended to sub-section (3A) of Section
85 of the Act, the Commissioner (Appeals) is empowered to condone the delay or to .
allow the filing of an appeal within a further period of one month thereafter, if he is
satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the period of two months. Relevant text of Section 85 is reproduced
below: ·

0

SECTION 85. Appeals to the [Commissioner] ofCentral Excise (Appeals). - [(1) Anyperson
aggrieved by any decision or order passed by an adjudicating authority subordinate to the
1[Principal-Commissioner of Central Excise or Commissioner of Central Excise} may appeal to the
Commissioner of Central Excise (Appeals).]

(2) Every appeal·••••••• •in the prescribed manner.

(3) An appeal shall be presented within three months from the date of receipt of the decision
or order of [such adjudicating authority], relating to service tax, interest or penalty under this
Chapter [, made before the date on which the Finance Bill, 2012, receives the assent of the
President] :
Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months, allow it to be presented within a furtherperiod of three months.

[(3A) An appeal shall be presented within two months from the date of receipt of the decision
or order of such adjudicating authority, made on 'and after the Finance Bill, 2012 receives the
assent of the President relating to service tax, interest orpenalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be presented within a furtherperiod of one month.]'

0
6.2 I find that in terms of Section 85 of the Finance Act, 1994 and Chapter V, Section
6 of Relaxation of Time Limit under Certain Indirect Tax Laws 2020, the appellant were,
required to file the present appeal on or before 14" May, 2022 as the impugned order
was received by them on 15.03,2022. However, the appeal was filed on 26.05.2022, after
a delay of 12 days that too without showing sufficient cause for such delay. Further the
submission for delay in filing the appeal was filed on 28.07.20211 i.e. after two months
of filing the appeal and without showing any reasonable cause for such delay.

6.3 Considering, the legal provisions under Section 85(3A4) of the Finance Act, 1994,
the Commissioner (Appeals) is empowered to condone the delay of only one month
provided he is satisfied that the appellant was prevented by sufficient cause from:
presenting the appeal within the aforesaid period of two months. However, on going
through the grounds of delay, I do not find any merit in their argument because the
appellant is engaged in providing Construction Services and after completion of their
project they claimed to have shifted their office. to some other construction project.
There is no evidence on record that they have intimated the department about the
change in address. It is a fact that the impugned order was served to the appellant on

g8 og, 15.03.2022. I place my reliance on the decision passed by Hon'ble CESTAT, Principalre swt, rs.so"% '@3knch, New Delhi, in the case of Smaaash Leisure Ltd- 2020 (38) G.S.T.L. 47 (Tri. - Del.)
ttf ' ,~H rein the delay in filing appeal was not ~ondoned as no letter in writing was,\t ~:~ 1,~- mitted by assessee to Department regarding change of address. It "'{as held that
g% $·

~• s
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mere submission of certificate of registration cannot also be made a ground that
Department should have changed assessee's address. In absence of any specific
communication regarding change of address, Department justified in sending order at
recorded address. Applying the ratio of above decision, I find that, change in office
address due to change in project cannot be considered a reasonable or sufficient cause
for delay. Moreover, the appellant never communicated their present or new address to
the department. I, therefore, reject the miscellaneous application as no sufficient cause

was shown.

6.4 Appellant have relied on the Hon'ble Apex Court's decision passed in the case of
Mst. Katiji 8 Others and in the case of N. Balakrishnan, which I find are distinguishable
on facts. In the case of N. Balakrishnan v. M. Krishnamurthy (supra) [2008 (228) E.LT.
162 .(S.C,)], the Apex Court reversed an order in revision of the High Court and restored
the order of the trial court which had condoned the delay of 883 days in moving an
application for restoring an adverse decree passed ex-parte. The appellant therein was
not found wanting in diligently pursuing the relief but his advocate had been negligent
in pursuing the appeal. He had been irresponsible and had left the profession. Whereas,
in the present case, the appellant themselves have failed to pursue the appeal and
miscellaneous application in time. Further, the decision of the Supreme Court in
Collector, LandAcquisition as reportedi 1987 (28) E.LT. 185 (S.C.), would not be of any
help to the appellant as there the delay was merely of 4 days. Making a justice oriented
approach the Hon'ble Supreme Court held that there was sufficient cause in condoning
the delay. This decision cannot be pressed into service in a case whether the delay may
either be deliberate or on account of negli ence.

6.5 In view of the above discussion e d well settled law, without expressing any
opinion on the merits of the case I rej , the appeal filed by the appellant on the
grounds of limitation. 2

0

7. sf)aaftr asfRtnaftar [qzru 3qt#aa@ far star ?el
The appeal filed by the appellant stand disposed off in above terms.be#(efrgr@mr) To22..

irzg (srftr)

Date: 9.2022

0

ts.%
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Krishna Buildcon,
F P 54, Krishna Heights,
Opposite Ganesh Gineses,
Off. S.G.Highway, Jagatpur,
Ahmedabad-380051

OR

M/s. Krishna Buildcon,
1213, Pehel Lakeview,
Near Vaishnodevi Circles,
S,P.Ring Road,
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Ahmedabad-382470

The Deputy Commissioner,
CGST and Central Excise, Division-VII,
Ahmedabad North
Ahmiedabad

Copy to: ·
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
For uploading the OIA)++ suard File.

Respondent
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